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al{ anfh z 3r#ta 3mer riis rra awar l as ga srr uf
zqenfe,Ra Rh4 aag • er 3rf@art at r@a u grteru 3rd Iqda aar &I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way:

Revision application to Government of India :

(«) 4tu 3qr yea 3rf@rfr, 1994 ctr tfRT 3ta ft sag mg +cii # 6fR "B
~tITTT "cbl" '3""Cf-'efRT k qr ur si+fa gar 3a 37fl era, Tr mcl?R,
faa ianal, rua f@qr, atft +ifGa, fat tua, viaf, { fact : 110001 "cbl" ctr
uft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=fR1 cB7" "ITTA cB" ~ ~ ~ "Qm s@f cbl-i!-&lrl "fl° fcITT:rl" '}JU;§jljj'{ <TT ~ cbl'<-&-1~
"# m fcITT:rt "l-jO;§jljj'{ ~~'l-jO.§jljj\{ "# ml a Ga g f i, za fa8t quern zn Tuer i
ae fa#l arr m fcITT:rt 'l-j u,g I l I I'< "# "ITT 1=flcYf n ufazu hr g& st I

· ) In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course of
ocessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'liffif cfi ~ fcpm ~ 7:11 roT if frlllff21a l=f@ 1:!X 7:11 l=f@ Rf#fr i sqzir zrca aha ma w s4Tc

~cfi ~ cfi l'fTlIB l:f \JIT 'liffif cfi ~ fcnm ~ 7:11 roI l:f Raffea -g I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

3if sn al sure zyea gra h fg ut sq@t Re l=fRf a { & ail ha an2zt uil <a err
vi fu # gafa anga, sr#ta cfi am aRa ata q utqrfa stffzu (i.2) 1998 'cTRf 109

am fgaa Rag Tg "ITT I

(1)

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.

~ ~ ~ (3m) fr1lll-Jlctc1"i, 2001 cfi ~ 9 cfi 3ld<@ fclfrlfctl:c'. WBf ~ ~-8 l:f t fit #,
)fa are TR am ha Rafaa 1Tffi cfi fl e--37rat vi 3rat mag at at-at 4failat
arr Ra s4a furGr a1Re;lr rr arr z. ml gzrftf a siafa err a6 Ruff #l #
~cfi "flWf cfi W2:f "tfGITT-6 'qfffirf cB1" m'a° ''lfr M° ~ I 0
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shqll be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.

(2) ~~ cfi W2:f 'G11TT~ xclJl'.f ~ c1fflf ffl 7:11 ffl cpq "ITT "dT ffl 200/- 1/5Rf ~ cBl" 'sfll:;
3ITT' Gei ic+a van gaal surar zt "dT 1 ooo/ - cBl" 1#M~ cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.

tr zyc, ta arr zc vi hara sr@at1 mu1f@raw a ,R 3rate
Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(«) tr snrza zrca 3rf@efm, 1944 cBl" 'cTRf 35-ir / 35-~ 1Jcf far 3tf@1fer5, 1994 Ir 86 a 3in a
&d<@:-

Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to:-

d

(ciJ) 0cktfaRstct qRclc: 2 (1) a i aa;au rcara 6t r@, 3r@cat am iv#tr zyc, #tu
sir yea vi @tara 3r9#a mrnf@raw (Rre) at ufa 2)ft1 #fat, 3sq<rat 2%
7TT, 1a1 3raG ,3raT ,f@&rGITa,3I<H1I&IZ -380004

.:,

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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(2) The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of ould be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zrf@ <a am?r i a{ pa om?sii a mar4gr @ht & a rln pa sir a f; 6r cITT :fRIR
qfa i fa urr al@g saa a a gg #ft fa fat urdt f aa a fa renferf
379)ta qrarf@aw ant ya 3r4ta a har a gas 3mar fhut urr &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not Withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each .

o·

(4)

(5)

nrnru zyca sf@,fr +97o zrn visfr t rgqf-4 a sifa fefRa fhg 3rar arr 3rsznr 3rag zqnfnf fufu qf@rant # 3mar@)a al va fR g 6.6.5o ha n .-llllll<:1ll

zycen fez am @tr aRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. •.,_

za it mtmr l=fP=fc1T at firua a fruii #l ail ft an anrasffa fha "Gf@l FI \i'IT ~
zgca,at sur«a zya g hara 37fl#hr -nnf@aw (ar4ff@f) Rm, 4o2 # ffea&

Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ta grcn, ht Gar« yeas vi arm sr4ta nu@raw (Rre), If ar9at a r a
a{car miaT Demand) gd s (Penalty) ql 10% qa sir # 3if@arf ?k 1 zraif, 3ff@raawr qa Gm 1o

m~ FI !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994)

a2tr3nla3tharaa 3iaai, gnf@a ztar "a#cr #Rr+i"(Duty Demanded) 
.:,

(i) (section) is 1p4azr fffRa@;
(ii) fi;rm~~~ cfi'r '{ITT)' ;
(iii) crazenitafr 6 haza 2zr f@.

> zzqsm 'ifaarr' iuzas #stas ii,3h'atRa afcq4 sraafar arr&..

For an appeal to be fl.led before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z 3rear k , 3rl qf@rawr ah Gar szi era 3rrar grca zn au faff@a zt at #in
.:.> .:.>

fa¢ arr la a 10% sraar u 3k gi ha avg Raffa t oGf aus # 10% 9Ta1Garn r #t ';:IT
.:, .:, .:, .

asa &
In view of above, an appeal against this order shall lie before the Tribunalon payment

of 10% of the duty demanded where duty or duty and penalty are in dispute, or pena'lty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has been filed by Mis Amplus Capital Advisors Pvt. Ltd., 23-24, Government

Servant Society, Adjoining Municipal Market, C.G. Road, Navrangpura, Ahmedabad-380009

[hereinafter referred to "appellant"] against Order-in-Original No. CGST-VI/Ref

64/Amplus/DC/DRS/2019-20 dated 20.03.2020 [hereinafter referred to as "impugned order"]

passed by the Deputy Commissioner, Central GST, Division-VI, Ahmedabad South [hereinafter

referred to as "adjudicating authority].

2. The facts of the case, in brief, are that the appellant was in the business of providing

'Management or Business Consultant Service'. During the period from April 2017 to June 2017,

the taxable amount of service provided by the appellant to Amplus Realty Fund-II , viz. the amount

of management fees charged, was Rs.71,71,875/- on which they have paid service tax (including

Swachch Bharat Cess and KrishiKalyanCess) amounting to Rs. 10,75,781/- vide Challan No. 00385

dated O 1.06.2017 whose Current Committed Corp Ius was Rs.183 .50 Crores. Subsequently, because

of the sluggishness in the real estate sector, Amplus Realty Fund-II decided to wind up and to

restrict its capital commitment from investors to 20% (which is already called till date).

Accordingly, the total capital commitment drawdown is to the tune of Rs. 36.70 Crores and as a

result, the appellant is entitled to the management fees calculated at the prescribed percentage on

Rs. 36.70 Crores. Therefore, it was mutually agreed between the parties that the appellant would

refund the management fees to Amplus Realty Fund-II and a Credit Note No.07/19 dated

10.06.2019 was issued for an amount of Rs. 58,71,582/- (including service tax amounting to

Rs.7,65,859/-) to be refunded along with applicable service tax with reference to Invoice

No.1/2017-18 issued by the appellant. As a result of the above mentioned issuance of credit note,

the appellant refunded the management fees, along with applicable service tax, to Amplus Realty

Fund-II. Accordingly, the appellant has filed a refund claim for the service tax amounting to

Rs.7,65,859/- paid back to the service recipient vide the above said credit note to the adjudicating

authority on 05.12.2019 along with all necessary supporting documents. The said refund claim filed

by the appellant was rejected by the adjudicating authority vide the impugned order holding that the

refund claimed is time barred as per provisions of Section 11B of the Central Excise Act, 1944 as

the appellant has filed the claim on 05.12.2019 i.e. after two years of issuing Invoice and filing of

ST-3 returns for the period April 2017 to June 2017.

3. Aggrieved with the impugned order, the appellant has filed the instant appeal contending

inter alia that the adjudicating authority has passed the impugned order in violation of principles of

natural justice as the impugned order was passed without issuance of Show Cause Notice and

without giving any proper opportunity of proper personal hearing. They have relied upon a number

of case laws in support of their grievance.

4. Personal hearing in the matter was held on 29.10.2020. Shri Parag Shah, Chartered

Accountant, appeared on behalf of the appellant. He stated that the claim was rejected without

giving a SCN and therefore natural justice was denied to them.

5. I have gone through the facts of the case and submissions made by the appellant in Appeal

Memorandum as well as oral submissions made during the hearing. The main grievance of the

0
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appellant in their appeal is that natural justice was denied to them by the adjudicating authority as
they were not given opportunity to represent their side of facts in the matter before rejecting their
claim for refund in the case.

6. On perusal of records, I find that the contention raised by the appellant regarding

non-adhering to the principles of natural justice is correct. In the instant case, I find that

notice for rejecting the claim was not issued to the appellant before adjudicating of the

case. It is settled legal position that rejection of refund claim without issuance of show

cause notice cannot sustain in law. The Hon'ble Tribunal, Chennai in their decision in the

case of Mis ITC Ltd. Vs. Commissioner of GST & Central Excise, Salem [2018(9) TMI

1590 -CESTAT Chennai] has held that:

"a notice is a right of the party to enable him to know the grounds for

rejection ofthe refund claim so as to arm himself to defend the case. It is the

foundation ofany lis in taxation proceedings."

Apart from that, before rejecting the refund claim in question, no fair or proper opportunity

of'hearing was granted to the appellant. It is seeri that the letter issued to the appellant

granting personal hearing in the matter on I 1.03.2020 has been issued vide letter dated

09.03.2020, which in itself is a very short period for an assesse to respond. It is more so,

when it is seen that the only day available in between the date of issue of letter and the

scheduled hearing, viz. 10.03.2020 was a public holiday on account of the festival, 'Holi.

Further, it appeared from the copy of e-mail dated 11.03.2020 submitted by the appellant

that they have submitted a letter requesting for adjournment of the hearing. It is a settled

law that every assessee/appellant should have been afforded an opportunity to represent

their case, as the impugned order is an order of adjudication. In terms of Section 33A of the
Central Excise Act, 1944 which has been made applicable to service tax matter vide Section 83 of

the Finance Act, 1994, the Respondent was duty bound. to grant fair and proper opportunity of

personal hearing to the appellant. In the instant case, it is clearly evident that the adjudicating

authority has not given any such fair opportunity to the appellant.The impugned order is,

therefore, passed in violation of principles of natural justice and is against the settled principle of

'audi alteram partem'. The Hon'ble Supreme Court in the case of Uma Nath Pandey Vs.

State ofUP [2009 (3) TMI 526 - Supreme Court= 2009 (237) E.L.T. 241 (S.C.)] has held

that:

"Natural justice is. essence offair adjudication and to be ranked as

fundamental. Purpose offollowing principle ofnatural justice is to prevent

miscarriage ofjustice. Notice and hearing required as principle ofnatural

justice."
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In the circumstances, the impugned order calls for interference for violation of principles

of natural justice and it is required to be set aside without going into the merit of the case.

7. In view thereof, I set aside the impugned order and remand the matter to the adjudicating .

authority with a direction to decide the matter afresh after following principles of natural justice and

considering the submission of the appellant. Needless to say, the Adjudicating Authority shall give

Notice and a reasonable opportunity of hearing before passing the order. The appellant is at liberty

to file all documentary evidences before the adjudicating authority.

>

The appeal filed by the appellant stands disposed off in above terms.

.=aAI22=.>(±ilesh Kumar )
Commissioner (Appeals)

Date: 23.11.2020.Attested:

(Anilkumar P.)
Superintendent(Appeals),
COST, Ahmedabad.

ByRPAD.
To,
Mis Amplus Capital Advisors Pvt. Ltd.,
23-24, Government Servant Society,
Adjoining Municipal Market,
C.G. Road, Ahmedabad-380009.

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central GST & Central Excise Division-VI,

Ahmedabad South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.
5. Guard File.
6. P.A.
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